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558 NOTES 

company assumes none by the contract with the city. There 
must first be a contract relation with the taxpayer before he 
can sue in tort. 10 It has been held that the company assumes a 
public duty by undertaking to supply the water; that the 
people, relying upon the contract, neglect to provide for other 
sources of supply. 11 But this is certainly unsound. The mere 
fact that A relies upon the performance of a contract made by 
B with C does not establish any duty on the part of C to A to 
exercise care in the performance of the contract. 

The sound and logical result would seem to be that the water 
company is not liable to the property owner either in tort or in 
contract. This result may not be satisfactory, and may well be 
an appropriate subject for change by the Legislature; because, 
as Judge Freeman points out in a note to Britton v. Water 
Works Co., 12 if the contract is not made for the benefit of the 
taxpayer in such a sense that he can sue upon it, it is not made 
for his benefit in such a sense that the city can recover damages 
in his name. Loss by fire in such case would therefore be 
damnum absque injuria, and for the protection of the people a 
change might well be made. 

R. C. H. 



Extra-Territorial Effect of Legitimation. 

The recent affirmance by the United States Supreme Court 
of the judgment of the New York Court of Appeals in the case 
of Olmsted v. Olmsted 1 raises again the interesting question of 
the extra-territorial effect of a legitimation by a subsequent 
marriage. The facts in this case were briefly as follows : 
Real estate situated in New York was left to Benjamin F. 
Olmsted for life, with remainder to his lawful children. After 
having four legitimate children in New York, he deserted his 
wife, and, without an attempt to obtain a divorce, went through 
a form of marriage in New Jersey with another woman, by 
whom he had two illegitimate children. He then became domi- 
ciled in Michigan, where he procured a decree of divorce from 
his first wife, who still resided in New York, on the ground of 



"See, denying tort liability, Britton v. Water Co., 81 Wis. 48; 
Fowler v. Athens, 83 Ga. 219; House v. Water Co., 88 Tex. 233; Nichol 
v. Water Co., 53 W. Va. 348; Fitch v. Water Co., 139 Ind. 214. 

11 Mugge v. Water Works, 52 Fla. 371 ; see also Guardian Trust Co. 
v. Fisher, 200 U. S. 69. 

"29 Am. St. Rep. 863. 

'30 Sup. Ct. Rep. 292, 1910; 190 N. Y. 458, 1908. 
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desertion. The only service was by publication, and the decree 
was granted by default. He then married the mother of his 
illegitimate children, who claimed a share of the New York real 
estate on the ground that they were thus legitimated under a 
Michigan statute. 

The New York Court of Appeals held they were not entitled 
to share in the estate on two grounds : ( I ) that the Michigan 
marriage was invalid because the Michigan Court had never 
obtained jurisdiction over the first wife of Benjamin F. Olm- 
sted and therefore the divorce was void; (2) that the Michi- 
gan legitimating statute was passed after the estate had vested 
in Olmsted's four legitimate children and could not have the 
effect of divesting their estates. 

The case was appealed to the United States Supreme Court 
on the ground that full faith and credit had not been given to 
the Michigan decree. The judgment of the New York Court 
was affirmed on the second ground on which it was based. The 
Court said, "The Legislature of Michigan had no power to pass 
an act which would affect the transmission of title to lands 
located in the State of New York. No more had it power to 
legislate concerning the titles to lands in New York than the 
Courts of Michigan, by their judgments, would have authority 
to adjudicate such rights. . . . We hold that there is 
nothing in the Federal Constitution requiring the Courts of the 
State of New York to give force and effect to the statute of 
the State of Michigan so as to control the devolution of title to 
lands in New York." On this ground the decision seems un- 
questionably sound. 

An interesting question is, however, raised by the first and 
main ground of the New York judgment. Its effect seems to be 
(1) to modify the doctrine that "the proper law" to determine 
legitimation by subsequent marriage is the law of the domicile 
of the father at the time of the marriage, and (2) to qualify the 
New York doctrine as to foreign divorces. 

1. Legitimation by Subsequent Marriage. 

"The true rule, if the legitimation is based upon the marriage 
of the parents as the final act necessary to complete it, is that 
the law of the father's domicile at the time of the marriage 
(which will also be that of the mother and child) should deter- 
mine the status of both father and child," 2 and such status 
"is to be accepted in other jurisdictions for the purpose of the 
descent of real property and the distribution of personal prop- 



2 Minor Conflict of Laws, p. 217. 
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erty." 3 Applying this doctrine strictly to the case under dis- 
cussion, the conclusion would seem inevitable that Olmsted's 
children were legitimated by the law of Michigan by his 
marriage there, and therefore they should have been recognized 
as legitimate in New York, even for the purpose of inheriting 
land in New York. The opinion of the New York Court of 
Appeals, therefore, seems to modify the general rule, as above 
stated, by grafting upon it an exception where the legitimating 
marriage is polygamous or incestuous under the rules of private 
international law in force in the forum. This seems to have 
been the thought in the mind of the Court when it says that 
the legitimating statutes, "both in this State and in Michigan, 
only relate to such marriages between parents as may be law- 
fully made and not to those which are polygamous, incestuous, 
or are prohibited by law." The question, therefore, of the 
legitimacy of the children depends on whether Olmsted's sec- 
ond marriage was, under the New York doctrine of inter- 
national law, polygamous, which in turn depends upon the New 
York view as to the validity and effect of the Michigan divorce. 

2. Doctrine of Divorce in New York. 

The New York doctrine of divorce is that it is a proceeding 
purely in personam; "and the same process is required to bring 
the defendant before the Court as is required if the design 
were to fasten upon him or her a general pecuniary liability." 
The New York Courts hold that "no foreign divorce obtained in 
a State where the plaintiff alone is domiciled will be valid extra- 
territorially, unless the defendant voluntarily appears or is per- 
sonally served with process within the jurisdiction of the 
divorce court." 4 In People v. Baker/ however, the Court said : 
"We must and do concede that a State may adjudge the status 
of its citizen toward a non-resident; and may authorize to 
that end such judicial proceedings as it sees fit; and that other 
States must acquiesce so long as the operation of the judgment 
is kept within its own confines." This, as pointed out in Dun- 
ham v. Dunham,' seems to lead to the anomalous doctrine that 
the libellant, domiciled within a foreign jurisdiction, may in 
such a case be validly divorced from a respondent domiciled in 

'Wharton Conflict of Laws, 3 ed., Vol. I, p. 553; Re Goodman; 
L. R. 17 Ch. Div. 266; Miller v. Miller, 91 N. Y. 315; Scott v. Key, 11 
La. Ann. 232. 

4 Minor Conflict of Laws, p. 204 ; Matter of Kimball, 155 N. Y. 62 ; 
People v. Baker, 76 N. Y. 78. 

'76 N. Y. 78. 

• 162 111. 589- 



NOTES 561 

New York who remans married. If this theory were applied 
to the case before us, the result would seem to be that Benjamin 
F. Olmsted was validly divorced in Michigan (though his wife 
in New York remained married) and that therefore his second 
marriage could not, even in New York, be held to be polyga- 
mous. It would seem, therefore, that the New York Court of 
Appeals has at last openly rejected any such absurd and inde- 
fensible doctrine, 7 and now holds that a foreign divorce is either 
valid as to both parties or invalid as to both parties. 

H.E. 



Accidental Loss to Real Estate Occurring Between 
Contract of Sale and Execution of Conveyance. 

Where there is a contract to sell real estate, but before the 
conveyance has been actually executed, a loss by fire or other- 
wise occurs to such real estate, the question has been often 
raised as to which party must bear the loss, the vendor or the 
vendee. This question was presented to the New Jersey Court 
in the recent case of Cropper v. Brown, 78 Atl. 387, where the 
purchaser at a sheriff's sale on a fieri facias to foreclose a mort- 
gage signed a contract to purchase on the conditions of sale. 
Before the Court confirmed the sale and a conveyance was 
executed, a building on the land in question was destroyed by 
fire and the purchaser prayed to be relieved of his bid or have 
the loss deducted. The Court, however, applied the doctrine 
of equitable conversion and held the purchaser had acquired an 
equitable interest in the property, so that the loss fell on him. 
The early English doctrine seems to have been that losses 
occurring between the contract of sale and execution of the 
conveyance fell upon the vendor. In 1724 it was stated as 
follows : "If I should buy a house, and before such time as by 
the articles I am to pay for the same the house be burnt down 
by casualty of fire, I shall not in equity be bound to pay for 
the house." 1 

The great weight of modern authority, however, is in accord 
with the doctrine of the principal case 2 and holds that the 



'The United States Supreme Court had in 1901 forced the New 
York Court of Appeals to reject the doctrine where the full faith and 
credit clause was involved (Atherton v. Atherton, 181 U. S. 15s). 

1 Stent v. Bailis, 2 P. Wms. 220. 

'Poole v. Adams, 332 J. Ch. N. S. 639; Johnston v. Jones, 12 B. 
Mon. 326 ; Marks v. Tichenor, 85 Ky. 536 ; Brewer v. Herbert, 30 Md. 
301; McKechine v. Sterling, 48 Barb. (N. Y. 330; Gates v. Smith 4 
Ed 702 (N. Y.) ; Reed v. Lukens, 44 Pa. 200; Morgan v. Scott, 26 Pa. 



